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Agenda

▸ What is the regulatory environment for PFAS, and how 
will recent EPA actions impact water suppliers?

▸ What is the legal responsibility of manufacturers of 
PFAS-containing products for contamination?

▸ How can water suppliers use the law to make PFAS 
manufacturers pay?



Many products contain PFAS



How PFAS enters the environment



Quick Review of EPA PFAS Strategic Roadmap

▸ Announced on October 18, 2021

▸ Lays out a whole-of-agency approach to 
addressing PFAS

▸ Sets timelines by which EPA plans to take 
specific actions

▸ Commits to bolder new policies to safeguard 
public health, protect the environment, and 
hold polluters accountable



New Drinking Water Health Advisories as of June 15

▸ Previous federal level: 70 ppt
▸ Some states already set their own MCLs (MA, MI, NH, NJ, NY, VT)

▸ Other states have set interim/advisory water quality levels (CA, WA)

▸ New levels:
▸ Interim updated Health Advisory for PFOA = 0.004 ppt

▸ Interim updated Health Advisory for PFOS = 0.02 ppt

▸ Final Health Advisory for GenX chemicals = 10 ppt

▸ Final Health Advisory for PFBS = 2,000 ppt



Potential listing of PFAS as hazardous

▸ January 2022 EPA submitted proposal to designate PFOA & PFAS 
hazardous substances

▸ Final rule slated in 2023
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▸ What is the regulatory environment for PFAS, and 
how will recent EPA actions impact water suppliers?

▸ What is the legal responsibility of manufacturers 
when their products harm others?

▸ How can water suppliers use the law to make PFAS 
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“If the product fails to live up to the ordinary consumer’s 
reasonable expectations as to safety, the manufacturer 
should be liable for the damage caused by its product. 
Even if the chance of injury is slight, the burden of any 
resulting injury should be borne by the party best able to 
bear the loss.”

Finn v. G. D. Searle & Co., 677 P.2d 1147, 1166–67 (Cal. 1984).

Product liability principles

”



A product did not perform the way consumers 
expected.

OR

The risks of the design outweigh the benefits of the 
design.

Defective product



It is well settled that a manufacturer 
has duty to warn users of foreseeable 
latent dangers associated with ordinary 
uses of its products.

Powell v. Standard Brands Paint Co., 212 Cal. Rptr. 395, 397 (Ct. App. 1985).

Failure to warn liability

”



Failure to warn

The foreseeable risks could have been reduced or avoided 
by providing reasonable instructions or warnings

and

the failure to provide those instructions or warnings makes the product 
unreasonably dangerous.
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“[PFOS] was administered to rhesus monkeys…. The 
study was terminated after 20 days because of the early 
deaths of the monkeys in all treatment groups.”

“I don't think it is in 3M’s long-term interest to perpetuate 
the myth that these fluorochemical 
surfactants are biodegradable.”

3M Internal Memos, 1979 & 1988

3M Knew the Risks

”



“[AFFF] is biodegradable, low in toxicity, and 
it can be treated in biological treatment 
systems. … Tests and actual use situations 
have shown that animal and aquatic life are 
not adversely affected.”

3M Marketing Brochure

3M knew the risks

”



Successful water contamination litigation 
against manufacturers

1,2,3-TCP

Perchlorate

MTBE



TCP: Golden State Water Company

▸ TCP contamination discovered

▸ Removed contaminated wells from production

▸ Designed and constructed 2 new treatment systems

▸ Engaged SL to file suit in federal court in August 2018

▸ Recovery by November 2019

▸ Paid for construction, O&M, and imported water



Existing PFAS litigation

▸ AFFF MDL

▸ Statewide cases

▸ Others



Status of AFFF MDL

▸ Water system “bellwether” cases selected

▸ Other systems who file need only to complete 
brief “fact sheet” for now

▸ Goal is to attempt mass resolution – other cases 
will be sent “home” for trial 



The litigation process

The truth

There were only two domestic manufacturers of PFOA and 
PFOS—3M and DuPont. 

Regulation will likely be in place by the time the case 
reaches a decision point.

Counsel will work with experts to calculate all likely future 
costs, regardless of the status of treatment.

The statute of limitations may be running!

Concern

We don’t know the source.

The regulations aren’t set yet.

We haven’t incurred costs yet.

Why not just wait?



Please reach out to discuss your options

Ashley Campbell

SL Environmental Law Group

Acampbell@slenvironment.com

www.slenvironment.com

mailto:Acampbell@slenvironment.com
http://www.slenvironment.com
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